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I. INTRODUCTION

In 1998, the City of Stockton (the “City”) condemned a permanent easement over

a short strip of land across an approximately one-acre parcel owned by Andrew Cobb.

The purpose of the condemnation was to build a roadway, increasing access to

surrounding land—including the parcel itself—and encouraging development. No one

has ever questioned that the City was permitted to effect the condemnation, build a road,

and maintain it for public use. Nor has anyone ever questioned the City’s obligation to

pay for it. Indeed, the City has paid $90,200, the value of the strip when the City had it

appraised 15 years ago at the time it condemned it. Michael Cobb, the son of Andrew

Cobb and successor to any interest in the property, claims that the City owes him more.

While the City disputes that it owes any additional payment to Cobb, any claim

that Cobb possesses is a general unsecured claim against the City. In an exercise of its

constitutional bankruptcy power, Congress, through chapter 9, has provided an

evenhanded framework for accommodating the competing claims of retirees,

bondholders, insurers, equipment lessors, tort claimants, and other creditors, while

preserving a municipality’s ability to provide essential services to its citizens. That

framework is properly reflected in the City’s plan of adjustment (the “Plan”).

Cobb asks for special treatment. He argues that his unsecured claim for money is

elevated above chapter 9 by the requirement in the Fifth Amendment’s Takings Clause

that the government may not take his property without “just compensation.” He

suggests, in effect, that the Takings Clause requires the Plan to subjugate the expectations

of other creditors and to ignore the municipality’s obligation to the public. Because his

interest in payment arose in exchange for an interest in property, Cobb argues, his claim

cannot be treated under chapter 9’s rules of general applicability. And “just

compensation,” as he conceives of it, means full compensation even in the context of

competing unsecured claims.

The Takings Clause neither guarantees what Cobb requests nor immunizes his

unsecured claim from satisfaction through bankruptcy. It is long settled that the
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bankruptcy law may adjust unsecured interests in the payment of money. This is all

Cobb claims in this case, and all he can claim under California law, because he has no

remaining interest in the strip of land the City condemned over 15 years ago.

His objection also fails because the City has not denied him the compensation

due. It is the federal government, through the generally applicable provisions of chapter

9, that acts upon his claim. This premise is the foundation of municipal bankruptcy—

without it, a municipality would be impairing its contractual obligations every time it

filed for chapter 9 relief, in violation of the Constitution’s Contracts Clause. The City

acknowledged that it owed Cobb compensation for the condemnation, and it provided

that compensation through statutorily-prescribed deposit procedures. But even if Cobb

does have a residual unsecured claim to more money at this juncture, that unsecured

claim is properly resolved through chapter 9’s generally applicable framework.

Finally, the compensation the Plan proposes to pay Cobb is “just” under the

circumstances. Cobb’s claim cannot be viewed in isolation. It is one of scores that the

Plan seeks to accommodate, fairly balancing the rights and expectations of all competing

unsecured creditors while preserving the public’s interest in functioning local

government. Treating Cobb’s unsecured claim as no more or less entitled than others’ is

the only just result.

II. PROCEDURAL BACKGROUND

The City filed the First Amendment Plan for the Adjustment of Debts of City of

Stockton, California on November 15, 2013. Dkt. No. 1204. It filed its Memorandum of

Law in Support of Confirmation of First Amended Plan on February 3, 2014. Dkt.

No. 1243. Cobb filed his Objection February 11, 2014. Dkt. No. 1261. The deadline for

this responsive filing was set as March 31, 2014, the same date set for the City’s filing of

a supplemental memorandum in support of the Plan. Dkt. No. 1242 ¶ 7. Any party or

third party that filed a timely objection to the confirmation of the Plan may file a

supplemental objection to confirmation no later than April 21, 2014. Id. Supplemental

responsive pleadings to any objection to confirmation of the Plan may be filed no later
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than April 28, 2014. Id. The Confirmation Hearing and the trial in the Adversary

Proceeding between the City and Franklin are scheduled to commence on May 12, 2014

at 9:30 a.m. Dkt. No. 1242 ¶ 19.

III. STATEMENT OF FACTS

The material facts are not in dispute. Andrew C. Cobb, the father of objector

Michael C. Cobb, was the owner of a parcel of land located at 4218 Pock Lane in

Stockton. Cobb v. City of Stockton, 192 Cal. App. 4th 65, 67 (Ct. App. 2011).1 In

October 1998, the City initiated eminent domain proceedings to condemn a permanent

easement over a strip of land across the parcel. Id. The strip was to serve as a short

section of a roadway built for public use. Id. The public has been using this roadway

since it was completed in 2000.

At the time it initiated the eminent domain proceedings, the City had the strip of

land appraised in accordance with California state law. Stockton City Council

Resolution No. 98-0353 (Aug. 18, 1998), Ex. A hereto, at 2; see Cal. Civ. Proc. Code

§ 1255.010; Cal. Gov’t Code § 7267.2. The appraisal valued it at $90,200. The City

deposited that sum as probable compensation for the condemnation, as required by state

eminent domain law, Cal. Civ. Proc. Code § 1255.010. Cobb, 192 Cal. App. 4th at 67.

Just before the end of 1998, the court in the eminent domain proceeding granted the City

prejudgment possession. Id. The City finished its construction of the road in 2000. See

Stockton City Council Resolution No. 00-0505 (Oct. 17, 2000), Ex. B hereto, at 1. In

November of that same year, Michael Cobb—the current owner by operation of state

probate and trust succession following his father’s death—withdrew the City’s $90,200

deposit. Cobb, 192 Cal. App. 4th at 67. The withdrawal, under the controlling state

statute, has a significant impact. By “operation of law,” it is “a waiver … of all claims

and defenses [of the condemnee regarding the property]… except a claim for greater

compensation.” Cal. Civ. Proc. Code § 1255.260. In other words, Cobb’s withdrawal of

1 The California Court of Appeal’s decision in Cobb’s inverse condemnation case is incorporated by
reference as Exhibit A to his Objection.
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the funds relinquished “by operation of law” the property interest the City had sought to

condemn; he retained only a right to argue over the amount he would be paid.

Cobb at that juncture should have, if he wanted to argue for additional payment,

asserted such a claim. He did not. The case lay dormant for seven years. Cobb enjoyed

the use of his $90,200, and members of the public used the road to reach their homes,

jobs, and schools. Without an assertion of a claim to additional payment by Cobb, there

was nothing left to litigate. So, on October 9, 2007, the trial court dismissed the eminent

domain action because it had not been brought to trial within five years of its

commencement. Cobb, 192 Cal. App. 4th at 67; see Cal. Civ. Proc. Code § 583.310.

On March 14, 2008, Cobb filed an inverse condemnation suit in California

Superior Court. That action was stayed as a result of the filing of the City’s chapter 9

petition on June 28, 2012. The City’s list of creditors included Cobb. Dkt. No. 2. On

August 16, 2013, Cobb filed a proof of claim. Cobb Obj. Ex. B. The proof of claim

asserts that the true value of the land condemned on the date the City filed its eminent

domain action was not $90,200—as the appraisal reported, and as Cobb did not challenge

for nearly a decade—but instead $1,540,000.00. Id. He asks for interest on that amount

totaling $2,282,997.26. Id. He also asks for attorney’s fees, litigation expenses and

costs, real estate taxes, and property maintenance costs in the amount of $375,000. Id.

His total new claim is for $4,200,997.26. Id.

The City filed its First Amended Plan on November 15, 2013. Dkt. No. 1204.

On February 11, 2014, Cobb filed this objection to its confirmation. Dkt. No. 1261.

IV. ARGUMENT

Although neither the City’s pending plan of adjustment nor its accompanying

disclosure statement mentions Cobb’s claim specifically, the City submits that the claim

falls within Class 12 as a general unsecured claim. Cobb does not dispute that this

treatment is appropriate under the Bankruptcy Code. He objects instead on the ground

that treating his unsecured claim as a member of Class 12 would violate the Fifth

Amendment’s Takings Clause. He maintains that every dime of his unsecured claim for
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$4,200,997.25—including for his attorney’s fees and the costs of his suit in state court—

is property immune from adjustment by operation of the bankruptcy law.2

Cobb’s constitutional theory rests on a series of basic misconceptions. First, he is

wrong to contend that confirmation of the Plan would unconstitutionally deprive him of

his interest in real property. Cobb relinquished the relevant interest in the strip of real

property involved here nearly 15 years ago. The Plan proposes to adjust nothing more

than a bare unsecured monetary claim arising from that interest—the sort of unsecured

interest, like an unsecured contract or tort claim, that the bankruptcy laws have long

adjusted without constitutional compunction, see In re Webber, 674 F.2d 796, 803 (9th

Cir. 1982).

A second problem with his argument is that the bankruptcy court’s prioritizing

and adjustment of debts does not suggest a taking of property by the City. The incidental

effect of chapter 9—a generally applicable federal economic regulation—does not turn

the City’s actions into an uncompensated taking.

Third, Cobb errs in insisting that he is entitled to full compensation for his

unsecured claim. The Takings Clause guarantees only compensation that is “just.” See

U.S. Const. amend. V. The payment Cobb will receive pursuant to the Plan is just under

the circumstances.

Last, Cobb’s warning of creation of a dangerous precedent—presumably based

upon the unstated concern that municipalities will abuse chapter 9 by taking swaths of

property and then avoiding fair compensation by filing a bankruptcy petition—is

unfounded. He ignores chapter 9’s good faith requirement. In the unlikely event that a

municipality did abuse the privilege of chapter 9 relief, the bankruptcy court would be

fully competent to dismiss the petition or deny confirmation of a plan of adjustment.

2 The value of Cobb’s claim is grossly overstated. The City continues to maintain that Cobb received all
the compensation he is owed when, in November 2000, he withdrew the $90,200 the City deposited upon
the appraisal of the strip of land. The City reserves its right to dispute Cobb’s claim regardless of the class
in which it is ultimately included.
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A. An Unsecured Interest in Monetary Payment Is Not Subject to Fifth
Amendment Takings Clause Protection in Bankruptcy Cases.

Cobb begins his Fifth Amendment argument with Louisville Joint Stock Land

Bank v. Radford, 295 U.S. 555 (1935). Cobb Obj. at 6. He relies on Radford for the

proposition that “[t]he many allowances and privileges permissible under chapter 9 do

not supersede or ‘trump’ the provisions of the Fifth and Fourteenth Amendments …

mandating the payment of just compensation.” Id. at 5-6.

The problem with reliance on Radford is that that case makes clear that the

Takings Clause’s limit on the bankruptcy power applies only to interests secured by

specific property. The various bankruptcy laws passed by Congress have never been

read to grant the power to extinguish the secured property interests of creditors. As

Radford states, if Congress had done so, it would raise issues of the bankruptcy court

taking property under the Fifth Amendment. Such concerns do not apply, however, to a

bankruptcy court writing down or extinguishing an unsecured debt, which is a

fundamental aspect of the bankruptcy power. See In re Webber, 674 F.2d at 802.

Indeed, if the bankruptcy power is to serve its constitutional purpose, it must at least

“include[] the power to discharge the debtor from his contracts and legal liabilities.”

Hanover Nat’l Bank v. Moyses, 186 U.S. 181, 188 (1902). Recognizing this, the Ninth

Circuit has distilled the Takings Clause’s limitation on the bankruptcy power down to

“the fundamental teaching of Radford that Congress may not under the bankruptcy power

completely take for the benefit of a debtor rights in specific property.” In re Webber,

674 F.2d at 803 (emphasis added) (citing Rodrock v. Sec. Indus. Bank, 642 F.2d 1193,

1198 (10th Cir. 1981)).

The upshot of this is that the bankruptcy law may constitutionally operate to

adjust bare interests in the payment of money—like compensation sounding in contract

or tort—but may not impair interests that are secured by specific property. The

authorities Cobb cites, to the extent they are relevant at all, prove this point. In United

States v. Security Industrial Bank, 459 U.S. 70 (1982), Cobb Obj. at 6, the Supreme
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Court confronted § 522’s power to avoid “a nonpossessory, nonpurchase-money security

interest” in household items. The Court ultimately construed § 522 to apply only to liens

that attached after the provision’s enactment, side-stepping any constitutional concerns.

Id. at 82. And in the course of doing so, the Court explicitly invoked the distinction

between “traditional property interests” and mere “contractual obligations,” confirming

the bankruptcy power’s ability to adjust the latter. Id. at 74 (citing Hanover Nat’l Bank,

186 U.S. at 188).

Another case Cobb cites, In re Lahman Mfg. Co., 33 B.R. 681 (Bankr. D.S.D.

1983), Cobb Obj. at 6, applies this understanding too. Creditors in that case raised a

Takings Clause objection to a preliminary injunction that would prevent them from

proceeding on certain non-debtor guarantees connected to real property. Id. at 685. The

bankruptcy court found that although the creditors’ interest in payment arose from a

transaction in real property, it was nevertheless unsecured, and thus not a property

interest. Id. at 686-87. The court acknowledged the general rule—that “Radford and its

progeny speak to vested rights in specific property”—and found that because “[t]he bank

has no lien or mortgage on any of the personal holdings of [the debtors],” its interests did

not “rise above the level of a bare contractual right.” Id. Where operation of the

bankruptcy law impairs no vested right in specific property, there is no Takings Clause

problem in bankruptcy court.

Perhaps recognizing this, Cobb argues that his claim is not one for money, but a

challenge to the City’s “physical taking of the real property … and its continued

retention.” Cobb. Obj. at 6. Cobb’s claim, however, is not based on a vested interest in

specific property.

For purposes of Takings Clause analysis, relevant legal interests “are created and

their dimensions are defined by existing rules or understandings that stem from

independent sources such as state law.” Ruckelshaus v. Monsanto, 467 U.S. 986, 1001

(1984). California eminent domain law defines Cobb’s interest here. Section 1263.10(a)

of the California Civil Procedure Code provides that “[t]he owner of property acquired
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by eminent domain is entitled to compensation.” Cal. Civ. Proc. Code § 1263.10(a)

(emphasis added). It makes no mention of a right to anything other than compensation,

or to a right to compensation somehow secured by the subject property or other property

of the debtor. To the contrary, the right to compensation is “not enforceable … by

execution or other remedies provided a judgment creditor ….” Cal. Civ. Proc. Code

§ 1268.20 cmts.

Thus, at most, Cobb possesses an unsecured claim to payment. As such, it is not

the sort of claim the Takings Clause protects from being written down through the orders

of the bankruptcy court exercising its core bankruptcy power.

Moreover, the circumstances underlying Cobb’s claim make it even more clear

that Cobb’s interest is an unsecured one in payment, the sort the bankruptcy law may

permissibly adjust without offending the Fifth Amendment. Cobb conceded the relevant

interest in the property itself in November 2000, when he withdrew the $90,200

deposited by the City as probable compensation consistent with the property’s appraisal

value. As noted above, “if any portion of the money deposited [as probable

compensation] is withdrawn, the receipt of any such money shall constitute a waiver by

operation of law of all claims and defenses … except a claim for greater compensation.”

Cal. Civ. Proc. Code § 1255.260.

Thus, despite Cobb’s assertions to the contrary, there is not a question at this

juncture of who owns the real property or whether the City had a legal right to condemn

the land. Claims related to vested property interests all were waived by operation of law

in 2000 when the funds were withdrawn. All that Cobb could possibly assert after

withdrawing the $90,200 is a belated unsecured claim to more money.

Furthermore, “where a property owner permits the completion by a public agency

of the work which results in the taking of private property for a public use …. [h]is only

remedy under such circumstances is proceeding in inverse condemnation to recover

damages.” Frustuck v. City of Fairfax, 212 Cal. App. 2d. 345, 371 (Ct. App. 1963); see

also Kachadoorian v. Calwa Cnty. Water Dist., 96 Cal. App. 3d 741, 747 (Ct. App.
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1979) (explaining rule that when property is subject to “public use … the landowner is

not entitled to quiet title or to injunctive relief”). That is exactly the situation here. After

Cobb took the deposited funds and waived his rights to the property, the City proceeded

to build a road over the condemned strip of land, and put it into public use. Cobb

admitted this in his own complaints in the state court action. Second Am. Compl., Cobb

v. City of Stockton, CV 035015 (Cal. Super. Ct. Sept. 8, 2008), Cobb Obj. Ex. B, at ¶¶ 18,

19, 26-28; Third Am. Compl., Cobb v. City of Stockton, CV 035015 (Cal. Super. Ct. Dec.

28, 2008), Ex. C hereto, at ¶ 10. This is why the trial court sustained the City’s demurrer

with respect to his quiet title and ejectment claims there, Order Sustaining City of

Stockton’s Demurrer to Third Am. Compl., Cobb v. City of Stockton, CV 035015 (Cal.

Super. Ct. Apr. 3, 2009), Ex. D hereto, at 2, conclusions that Cobb did not challenge on

appeal. Cobb, 96 Cal. App. 4th at 67. Put simply, Cobb relinquished the property right

at issue.

Despite Cobb’s suggestion that he retains title to the property, Cobb Obj. at 5, in

actuality even this interest has effectively been extinguished “by operation of law” under

§ 1255.260. The transfer of title is a mere formality in these circumstances because “in

addition to a mere taking of possession by the condemner there is also such a substantial

change in the status of the land taken and the condemnee’s relation to it as to constitute,

in effect, a divestiture for all practical purposes of all of the former owners’ interest.”

People v. Peninsula Title Guar. Co., 47 Cal. 2d 29, 32 (1956). Cobb no longer has any

interest in the strip of land over which the roadway runs. All he has left is an unsecured

claim to money.3

Under these undisputed facts, Cobb’s unsecured claim is indistinguishable from

the claims held by any of the City’s other unsecured creditors.

3 It bears note that some of the components of Cobb’s claim would not even have constitutional dimension
outside of the bankruptcy context. “Attorney’s fees and expenses are not embraced within just
compensation for land taken by eminent domain.” Dohany v. Rogers, 281 U.S. 362, 368 (1930).
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B. A Municipality Does Not Deny Just Compensation by Filing for
Bankruptcy under Chapter 9.

Cobb’s argument that the City is acting to unconstitutionally impair his

compensation also rests on a misunderstanding of the “delicate state-federal relationship

of mutual sovereigns [that] provides the framework for municipal bankruptcy.” In re

City of Stockton, Cal., 478 B.R. 8, 16 (Bankr. E.D. Ca. 2012). This Court had occasion

to examine this relationship earlier in this case in an adversary proceeding filed by the

Association of Retired Employees of the City of Stockton. Id. Before addressing the

retirees’ specific argument, the Court evaluated the “basic points of constitutional law

and history” underlying it. Id. at 15. Front and center was a discussion of the Contracts

Clause of the United States Constitution, which bars states from “impairing the

Obligation of Contracts.” U.S. Const. art. I, § 10, cl. 1.

This Clause, it was once thought, raised questions as to the constitutionality of

municipal bankruptcy. Indeed, in Ashton v. Cameron Cnty. Water Improvement Dist.,

298 U.S. 513, 530-32 (1936), the Court invalidated the municipal bankruptcy provisions

based on such concerns, as well broader federalism arguments. Justice Cardozo

dissented. He explained that resort to federal bankruptcy law does not constitute

impairment of contracts by the state (from which municipalities derive all right and

authority). Id. at 541-42 (Cardozo, J., dissenting). “Any interference by the states is

remote and indirect. … Impairment is not forbidden unless effected by the states

themselves. No change in obligation results from the filing of a petition by one seeking a

discharge, whether a public or a private corporation invokes the jurisdiction. The court,

not the petitioner, is the efficient cause of the release.” Id. (emphasis added).

Justice Cardozo’s view won over two years later when the Court—with Justice

Cardozo recused—approved municipal bankruptcy as federal and state “co-operation to

provide a remedy for a serious condition in which the States alone were unable to afford

relief.” United States v. Bekins, 304 U.S. 27, 53 (1938). The Court in Bekins recognized

that treating resort to federal bankruptcy law as state impairment of contracts would
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extend the Contracts Clause far beyond the abuses it was meant to address.

Thus, municipal bankruptcy is constitutional because when federal bankruptcy

courts acting under federal bankruptcy law alter contract rights, it is not properly deemed

the act of municipality or state. See In re City of Stockton, Cal., 478 B.R. at 15-16; In re

City of Detroit, Mich., 504 B.R. 191, 231-32 (Bankr. E.D. Mich. 2013). So too when it

comes to the Takings Clause. Chapter 9 discharges and claim reductions occur through

the incidental operation of federal law through the federal bankruptcy court, and are not

properly deemed a taking of property without just compensation by the City under the

Fifth Amendment.

C. Payment on Claims Adjusted Pursuant to Generally Applicable
Bankruptcy Law Constitutes Just Compensation Under the Takings
Clause.

Cobb’s Takings Clause arguments fail for another reason as well: The Plan, if

confirmed, proposes to pay him all the compensation to which he is entitled under the

Fifth Amendment. While Cobb contends that “[t]he Plan, by reason of its attempt to treat

[his] claim as merely a ‘tort’ or ‘general unsecured’ claim, and to be paid some impaired

pro rata portion of its allowed claim, thus impermissibly would permit the debtor to keep

and retain the property taken from [him] without payment of its approved claim (but

rather some pro rata percentage) …,” Cobb Obj. at 7 (emphasis added), the Takings

Clause does not require full compensation. It requires only compensation that is just.

And it is difficult to imagine a more just result under the circumstances of a municipal

bankruptcy than treating all unsecured creditors even-handedly pursuant to generally

applicable bankruptcy law.

Had the Takings Clause’s framers thought it desirable, they could have drafted a

more rigid rule. “The earliest compensation clauses in this country … provided for

payment of ‘an equivalent in money,’ and ‘full compensation,’” and some still do.

Christopher Serkin, The Meaning of Value: Assessing Just Compensation for Regulatory

Takings, 99 Nw. U. L. Rev. 677, 712 (2005). But the framers instead opted for a clause

requiring “just compensation.” The notion of “just compensation” is flexible. The
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Supreme Court has “never attempted to prescribe a rigid rule for determining what is

‘just compensation’ under all circumstances and in all cases.” United States v.

Commodities Trading Corp., 339 U.S. 121, 123 (1950). And although often the

appropriate measure of compensation will be market value on the date of a taking, the

Court has cautioned against elevating this standard to a “fetish.” United States v. Cors,

337 U.S. 325, 332 (1949). “[W]hen its application would result in manifest injustice to

owner or public, courts have fashioned and applied other standards.” Commodities

Trading Corp., 339 U.S. at 123.

This principle enjoys its fullest expression in cases like this one. Consider the

New Haven Inclusion Cases, 399 U.S. 392 (1970). There, the Supreme Court confronted

the bankruptcy of the New York, New Haven & Hartford Railroad. By 1961, the New

Haven was in dire financial straits and operating at a severe loss. Id. at 401-04. But

unlike a struggling company, the New Haven could not simply close up shop and

liquidate its assets to pay off its creditors—doing so would leave tens of thousands of

commuters without passenger service and shut down vital freight lines. Id. at 401-02.

The only option was inclusion of the New Haven in the then-merging Pennsylvania and

New York Central Railroads. Id. at 408-09. The Penn Central would have to purchase

the New Haven, decided the U.S. Interstate Commerce Commission—the agency with

authority to enforce the Interstate Commerce Act—and it would have to purchase it in its

entirety. Id. at 408. Anything short of this “would not be consistent with the public

interest.” Id. (internal quotation marks omitted).

But as the merger and bankruptcy litigations dragged on throughout the 1960s,

the New Haven continued to bleed money, and the bankruptcy litigation itself had racked

up substantial administrative costs. Id. at 490. So in 1968, when Penn Central’s

purchase price was calculated, the New Haven’s secured bondholders brought a Fifth

Amendment challenge, maintaining that due to the erosion of the value of the New

Haven’s estate, they would not receive just compensation for their interests. Id. The

Court disagreed. It “d[id] not doubt that time consumed in the course of the proceedings
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in the reorganization court ha[d] imposed a substantial loss upon the bondholders.” Id. at

491. But “in the circumstances presented,” the Court concluded, there was “no

constitutional bar to that result.” Id. It noted the New Haven’s status as a “public utility

that does owe an obligation to the public.” Id. at 491-92 (citing Reconstruction Fin.

Corp. v. Denver & R.G.W.R. Co., 32 U.S. 495, 535-36 (1946)). It also invoked the

“public interest” in the preservation of “rail operations vital to the Nation.” Id. at 492

(citing Penn-Central Merger and N&W Inclusion Cases, 389 U.S. 486, 510 (1968)). In

evaluating the reduced compensation the bondholders received, the Court considered the

fairness of the purchase price to the bondholders, the Penn Central, and to the public in

concluding that the compensation was just. Id. at 489-95.

The circumstances presented in municipal bankruptcy are similar. Municipalities

owe an obligation to the public. They provide the police officers, firefighters, and other

public servants that keep citizens safe and allow them to prosper. So when an economic

downturn renders a municipality insolvent, the municipality must be able to reorder its

affairs by adjusting its debts through bankruptcy. Inevitably, some creditors may be

disappointed by the disposition of their claims through chapter 9. But application of

chapter 9 in an evenhanded manner is the only just way to accommodate the interests of

the creditors as a class, and to balance them with the public’s interest in functioning local

government.

“The constitutional requirement of just compensation derives as much content

from the basic equitable principles of fairness as it does from technical concepts of

property law.” United States v. Fuller, 409 U.S. 488, 490 (1973) (citation omitted).

Cobb is one of many unsecured creditors with claims against the City. In the interest of

reordering its affairs so that it may serve its citizens, the City proposes to treat Cobb’s

claim just as it proposes to treat those of others who fall within Class 12. Indeed, this is

the only fair and just approach. By paying Cobb all the compensation that is appropriate

under generally applicable bankruptcy law, the City provides “just compensation” under

the circumstances.
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D. Chapter 9’s Good Faith Requirement Is Adequate to Prevent Abuse
in Future Cases.

Cobb’s final argument is the warning that “the precedent cannot be set that a

municipal corporation can take a private landowner’s property and then adjust the

resulting constitutional liability down to ‘cents on the dollar’ liability utilizing the

chapter 9 procedures.” Cobb Obj. at 7. Although he does not elaborate, presumably his

concern is that if a municipality can treat a condemnee’s unsecured claim as such,

municipalities have an incentive to engage in Takings sprees just before filing chapter 9

petitions. This is an empty worry.

To be clear, there is no suggestion at all that the City has engaged in bad faith

here. It condemned the strip of Cobb’s land nearly 15 years before filing its bankruptcy

petition, and this Court has already concluded that the City filed its petition in good faith.

In re City of Stockton, Cal., 493 B.R. 772, 795-98 (Bankr. E.D. Cal. 2013).

More to the point, in the unlikely event that a municipality did engage in this sort

of abuse, a bankruptcy court could simply dismiss the petition. Section 921(c) provides

the court with power to do just that “if the debtor did not file the petition in good faith.”

11 U.S.C. § 921(c). Ready resort to that power eliminates any genuine risk of abuse.

V. CONCLUSION

For the reasons stated, the Court should deny Cobb’s objection and confirm the

Plan.

Dated: March 28, 2014 Orrick, Herrington & Sutcliffe LLP

By: /s/ Marc A. Levinson
Marc A. Levinson
Robert M. Loeb

Attorneys for City of Stockton, Debtor

OHSUSA:757354557.10
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EXHIBIT C
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EXHIBIT D
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